Introduction
Writing down the customs of a people is a valuable enterprise, especially if one aspires to establish and guarantee a certain degree of legal certainty. Still, the question remains to what extent these unwritten customs survived the recording process intact, for the process itself was primarily organized, executed and directed by individuals who had been trained in Roman law. So, based on the learned background of these persons and because the recorded customs required the central authorities' approval, the penetration of various non-customary elements, like Roman law and legislation, into the eventual collections of recorded customs would seem to have been inevi table. This article will demonstrate the role of such non-customary sources in a recording process that was executed by learned jurists in the framework of a procedure designed and controlled by a central authority. By analyzing the recorded customs of the commercial metropolis of Antwerp, as they were written down at the outset of the seventeenth century, it will become apparent that such collections of recorded customs can no longer be considered unadulterated customary law.
1
On 7 October 1531, the Holy Roman Emperor, Charles V, issued an ordinance in which he prescribed, among other things, the recording of all customs observed in the Burgundian-Habsburg Netherlands or »Seventeen Provinces«.
2 In so doing, he followed in the footsteps of the French king, Charles VII, who, as early as 1454, issued the Montils-les-Tours ordinance prescribing a similar recording of local customary law in France.
3 These sovereigns not only aimed to provide legal certainty to their subjects, but they also aspired to at least partially harmonize the countless customs observed within their territories. In the Seventeen Provinces, this recording process consisted of a four-step procedure. In the first phase, local authorities were to produce a first draft of the customs generally observed within the legal boundaries of their village, city or region. Subsequently, this draft was to be sent to the respective provincial council, such as the Council of Brabant, the Council of Flanders, the High Council of Holland and Zeeland and so on, for an initial examination by their constituent members. Afterwards, local authorities were reconsulted and presented with the council's suggestions for modification and improvement of the text. In the third phase, the revised text was to be scrutinized by the emperor's Privy Council, which could return the text to the provincial council for a re-examination. Finally, the emperor himself could homologate or ratify the particular compilation of local customs.
The considerable part played by the higher authorities in the homologation procedure induced significant reluctance among local authorities with regard to the emperor's ordinance of 1531. As a result, the recording process lasted for at least two centuries in the Seventeen Provinces. In the end, 691 different customary laws had been recorded, of which 88 received full homologation by the sovereign. 4 In the city of Antwerp too, the compilation process dragged on for almost eighty years, producing four attempts of customary compilations: the Consuetudines antiquissimae (1547), the Consuetudines antiquae (1571), the Consuetudines impressae (1582) , and the Consuetudines compilatae (1608).
5 In particular, the 1582 and 1608 compilations, with 1446 and 3643 separate articles, 1 On the myth of the unadulterated custom, see: Krynen (1998) . 2 On the recording and homologation process in the Burgundian-Habsburg Netherlands, see: Gilissen (1949 Gilissen ( , 1950 Gilissen ( , 1962 . 3 On the recording and homologation process in early modern France, see: Filhol (1937 , 1962 ), Yver (1988 , Grinberg / Geoffroy-Poisson / Laclau (2012). 4 These numbers are based on: Gilissen (1950 respectively, can truly be regarded as exceptional, both from a regional as well as a broader European perspective. Not only their size, but also their thoroughness, led Marcel Gotzen to describe them as »true masterpieces«.
6
As soon as the early modern ink of the Consuetudines compilatae (1608) was dry, criticasters came forward and bloviated. An undated and anonymous pamphlet compared the compilatores of the 1608 compilation with young cooks who aspired to show their proficiency by mixing as many different ingredients as possible, ultimately resulting in a foul soup.
7 Likewise, an Antwerp resident, Jacques van Uffel, argued strongly against the publication of the fourth collection in his Redenen tot handhoudinge van de costumen deser stadt, tegen alle nieuwigheden.
8 He accused the compilatores of having introduced numerous clauses, at their own discretion, fantasy and the writings of jurisprudential doctores, which were not old customs at all. Further, van Uffel held against the compilatores that they had made insufficient use of the available earlier collections of Antwerp customary law, nor of the books in which the city's numerous inquisitions per turbam had been gathered.
Determining the justice of such objections is possible by virtue of an article-based commentary, the so-called »Memorien op de Costuymen«, which the compilatores had written themselves in order to show the higher authorities the origins of the constituent articles.
9 Since they summarized the legal sources and motivations that had inspired them to integrate these rules for each article, it becomes possible to quantify the influence of noncustomary elements on the eventual content of such »customary« compilations. Drawing on this, the present article will assess the true customary nature of collections of recorded customs and demonstrate what can happen when one decides to record local customs. Since the Memorien op de Costuymen only specify the legal sources of those articles newly introduced in the 1608 compilation, while merely referring to the 1582 compilation regarding those regulations that had been simply copied from the Consuetudines impressae, the present quantitative analysis will be limited to the legal origins of the former.
In comparison to the Consuetudines impressae, the Consuetudines compilatae contained 1801.5 newly introduced articles. Table 1 (see p. 295) provides an overview of the distribution of these innovations over the seven constitutive parts of the 1608 compilation. Whereas the fields of criminal law and the law of obligations experienced a huge increase, the other parts of the Consuetudines compilatae display expansions of one quarter to one half.
Due to the diversity and specificity of the legal sources mentioned in the Memorien op de Costuymen, I divided them over fourteen more abstract, generalized categories to facilitate their quantitative processing. These categories include: local custom (Usus); local and foreign legislation (L); Roman law (CICiv); Canon law (CICan); earlier private and official recordings of Antwerp customary law (ERACL); local and foreign jurisdiction (JurD); jurisprudence (JurP); foreign compilations of customary law (FCCL); the Consuetudines compilatae, when an article's novelty was implied by another article in the Consuetudines compilatae (CC); material sources of law like ratio and aequitas (RA); case-specific reasons, like, for example, »to tackle many abuses currently prevailing in our city« (CSR); the opinions and advice of non-jurisprudential experts based on practical experience, like, for example, merchants (Exp); and finally, collections of maritime and insurance law (FMIL).
11 All those observations that defied this typology are contained in the category »Miscellaneous« (Misc).
Naturally, the prominence of a specific category largely depends on the field of law addressed in a specific part of the Consuetudines compilatae. Therefore, I will assess the customary nature of the 6 Gotzen (1949 Whereas local custom, which was referred to as »Usus« in the Memorien op de Costuymen, played a substantial and uniform role in innovation across the constituent titles of part I, almost fifty percent of the innovations were the result of legislative efforts. This is no surprise, since part I deals with local administrative and governmental affairs, which were generally regulated by the municipal bench of aldermen and the ordinances they promulgated. For example, most of the innovations in the titles on municipal clerks and secretaries originated in the city's ordinance on procedure law of 1582 (Ordonnantie op de Styl ende Maniere van Procederen) and to a lesser extent its 1564 and 1576 predecessors, too.
In addition to urban ordinances, imperial legislation also played an important role in innovating part I. More specifically, title 1.13 on the city's notaries introduced various elements from the emperor's ordinances of 7 October 1531 and 4 October 1540, in which, among numerous other things, the activities of notaries in the Seventeen Provinces were regulated for the first time.
12 These bills are generally considered as the foundation of the notaryship in the early modern Low Countries.
13 For that reason, it is striking that French legislation accounted for at least seven out of ten newly introduced articles regarding the title on notaries. 14 Already in 1831, Joseph Grandgagnage demonstrated that the chancery of the Habsburg Netherlands frequently sought inspiration in French legislation.
15
Part II: Law of persons As with other customary compilations, the emphasis is on matrimonial property rights (title 2.1), as well as regulations regarding persons placed under guardianship (title 2.5). Together, both titles account for 85 percent of all innovations in the second part of the Consuetudines compilatae. Table 3 (see p. 295) provides an overview of the legal origins of the newly introduced articles in part II.
As far as the title on matrimonial property rights is concerned, many of the innovations resulted from the presence of specific articles in other titles of the Consuetudines compilatae. This is because matrimonial property rights have much in common with various other fields of law treated in the 1608 compilation, as is demonstrated by the titles of the component subparagraphs of the title on matrimonial property rights: »contracts of married persons«, »debts of married persons«, »testaments of married persons«, etc.
Another 
21
Since matrimonial property rights have been a typically customary field of law for ages, the influence of Roman law and jurisprudence is minimal, and central authorities hardly interfered in these matters. This is not true as regards regulations on persons placed under guardianship. Already in the Middle Ages, the bench of aldermen established itself as a regulating actor and claimed for itself the organization of guardianship, which it delegated to the so-called »weeskamer«.
22 I observed, on the basis of the Memorien op de Costuymen, the growing influence of Roman law as regards the guardianship of orphans, as did Philippe Godding.
23 At least 50 of the 79 newly introduced articles originated in the Corpus Iuris Civilis.
In general, such predominance of Roman law as a legal source coincides with a substantial influence of jurisprudence, and this case is no exception. Unfortunately, the abstract designation of doctores is the most common description in the Memorien op de Costuymen among those jurists cited with regard to the organisation of guardianship. Regarding the other titles of part II, various authors are referred to, albeit it only sporadically: Pieter Peck, Antonio Ayerve de Ayora, Charles Dumoulin, Louis le Caron, Jean Papon, and Fernando Vazquez de Menchaca.
24 A more prominently quoted author is the French jurist, Jean Bacquet, and his Les oeuvres de Jean Bacquet des droicts du domaine de la couronne de France (1601).
Part III: Property law -Law of Succession
Part III combines twelve titles on property law with two titles on the law of succession. Out of a total of 779 articles, this part contains 266 newly introduced articles, which represents fifteen percent of the total innovations in the Consuetudines compilatae. Table 4 (see p. 295) provides an overview of the legal origins of the innovations in part III. From an absolute point of view, most of the innovations relate to the law of succession. Together, the titles on testamentary and intestate succession account for 116 new articles. Since different categories of legal sources yield the innovations in the titles on property law and on the law of succession, I analyze these topics separately.
As far as the law of succession is concerned, five categories are decisive: Roman law, jurisprudence, local custom, foreign compilations of customary law, and other articles within the Consuetudines compilatae. Not surprisingly, Roman law appears first in the title on testaments, more specifically with regard to the reception of the legitimate portion (legitime portie or wettich deel). Though still absent in late medieval coutumiers, the Consuetudines compilatae elaborates on the mechanism for the first time by means of thirteen newly introduced articles, of which ten originated in the Corpus Iuris Civilis. As becomes apparent in the Memorien op de Costuymen, this topic was popular among sixteenth-century jurists.
25 In addition to Antonio Padilla y Meneses, Giulio Claro and Michael Grass, the most cited authors on the topic were Diego Covarubias y Leyva and Louis le Caron.
26
As soon as the executors of a testament are mentioned, these jurisprudential authors are replaced as a source of inspiration by foreign compilations of customary law, specifically collections of French coutumes as gathered by the French jurist, Pierre Guenoys, in his Conférence des coutumes (1596) .
27 This is because the executors of a testament were a typically medieval and customarily 
Fokus focus
Bram Van Hofstraeten developed aspect of the testament. Again, the considerable significance of other articles of the Consuetudines compilatae is due to their relevance for the law of succession.
In addition to testaments, the title on the successio ab intestate, or intestate succession, presents a diverse and evenly-balanced set of legal sources. Most notable is the impact of royal legislation and foreign customary law. More specifically with regard to the reception of the beneficium inventarii, or benefit of inventory, there are references to two ordinances of the Holy Roman Emperor (8 November 1541 and 14 May 1544) and to the French compilations of customary law by means of Pierre Guenoys' Conférence des coutumes. 28 This confirms John Gilissen's belief that the reception of Roman law often occurred through the penetration of royal legislation into local customary law as well as Philippe Godding's statement that the practice of the benefit of inventory spread from France to the Netherlands in the sixteenth century.
29
With regard to the titles on property law, the most significant observations are to be made regarding the titles on prescription (title 3.11) and on donations (title 3.12). Whereas the other titles were primarily innovated on the basis of local custom and case-specific reasons, these two topics were influenced by Roman law. As far as prescription is concerned, Roman law was responsible for the reception of a long-term prescription instead of a short-term prescription, which was common in secular environments until the fifteenth century.
30 As far as donations are concerned, the Memorien op de Costuymen confirm that, from the sixteenth century onwards, the donatio was increasingly influenced by Roman law.
31
Part IV: Law of obligations The exceptionality of the Consuetudines compilatae is evident in the elaboration of part IV in general and the titles on commercial law in particular.
32 This part encompasses no less than 1124 articles on traditional contract law as well as the less traditional field of commercial law, although the latter also comprises two huge titles on maritime law (title 4.8) and insurance law (title 4.11). Together, these two titles provided an abundant 533 articles. In comparison to the Consuetudines impressae, the part on obligations was expanded by as many as 823 new articles. Due to the enormous size and specific content of some of the constituent titles of part IV, I describe their legal origins according to three subdivisions: maritime and insurance law, commercial law, and traditional contract law. Table 5 (see p. 296) provides an overview of the legal origins of the newly introduced articles in part III.
With more than five hundred newly introduced articles in total, the titles on insurance and maritime law are the most innovative of the Consuetudines compilatae. At least half are justified in reference to commercial practice (Usus). Given the prominent presence of the advice and opinions of experts by experience (sententiae peritorum), like merchants, shipmasters, and insurers, among the primary sources of inspiration, there is room for doubt about the expertise of the compilatores about trade-specific matters. In addition to these categories, royal legislation was also decisive, especially as regards maritime law, where the 1563 maritime ordinance of Philip II accounted for 113 newly introduced articles.
33 The ordinance on insurance of 1571 predominates the respective title.
34 Finally, one fifth of the innovations seem to be inspired by foreign or earlier compilations of maritime law. Here, three collections were most influential: the 28 Guenoys (1596). 29 Gilissen (1937) 130; Godding (1987) 405-406. 30 Godding (1987) As far as the titles on commercial law and the more traditional contract law are concerned, the Memorien op de Costuymen present us with a similar set of legal sources in both cases. Local custom appears to be most influential, closely followed by case-specific reasons (CSR) and other articles already present in the Consuetudines compilatae (CC). The major difference between the two fields of law is that, with regard to commercial law, experts like merchants played an important role in devising the articles.
35 Also noteworthy is the fact that for the first time reference is made to the Statutorum civilium reipublicae Genuensis nuper reformatorum libri 6 (1589). By contrast a more prominent influence of legislation issued by the central authorities distinguishes the titles on contract law. This legislation includes the so-called »Albertine Ordonnantie or Ordinancie, Styl ende Maniere van procederen vanden souverainen raede van Brabandt ende landen van Overmaeze« of 1604 on the legal procedure of the Council of Brabant.
36
The significant elaboration of the Antwerp part on obligations has an important consequence with regard to the reception of Roman law in this legal field. Whereas other customary compilations hardly contained titles on the law of obligations, there was broad reception of Roman law in these cases, in particular since it generally served as a subsidiary source of law in case local customs remained silent upon a specific topic.
37 In Antwerp, however, the care devoted to the law of obligations in customary compilations in the sixteenth-and seventeenthcentury hindered such reception.
Part V: Law of civil procedure Part V of the Consuetudines compilatae comprises a collection of the Antwerp law of civil procedure. Previously, the Antwerp rules on civil procedure had been collected in a separate ordinance on civil procedure (Ordonnantie op de Styl ende Maniere van Procederen, 1582), which was added to the Consuetudines impressae as a sort of annex. In 1608, these procedural regulations became an actual part of the new customary compilation. Due to the integration of the ordinance in the compilation, part V on civil procedure contains 310 new articles. Table 6 (see p. 296) provides an overview of the legal origins of the newly introduced articles in part V.
Indeed, the Memorien op de Costuymen confirm that most of the sixty percent of new articles originated in the aforementioned municipal ordinance. Only in the fifteenth and sixteenth title of the fifth part did the new articles originate in a different ordinance, namely the aforementioned Albertine Ordonnantie (1604). This ordinance, like the titles in question, deals with the procedure of appeal to be respected while taking one's case to the provincial Council of Brabant.
Part VI: Criminal law
In part VI, Antwerp criminal law is divided over three titles. In comparison to the Consuetudines impressae, no less than seventy percent of the content is new. However, its innovative character is mitigated by the fact it counts only 81 new articles. 
38
Part VII: Law of criminal procedure
In general, criminal procedure is one of the least elaborated parts of early modern customary compilations in the Low Countries. In Antwerp too, part VII, gathering 182 articles, constitutes one of the smallest parts of the Consuetudines compilatae. Only 46 of them are designated as »newly introduced« in the Memorien op de Costuymen, and thus, part VII constitutes the least innovated part of the 1608 compilation. Table 8 (see p. 296) provides an overview of the legal origins of the newly introduced articles in part VII.
Again, a prominent role is being played by traditional categories like jurisprudence, Roman law, and legislation. Most striking is that about sixty percent of the newly introduced content originated in local customs. Theretofore, this category had never been able to play such a predominant role, which is most likely to be explained by means of the existing local particularism in the Seventeen Provinces as regards the field of criminal procedure.
39 Each court had developed its own criminal procedure over time. In addition to local customs, the influence of jurisprudence is worth mentioning. For the first time, its impact reaches up to almost forty percent. 
Conclusion
Based on the previous observations, as well as the general overview provided for by table 9 (see p. 296), one can only conclude that the objections against the Consuetudines compilatae, as uttered by Jacques van Uffel, were just. It has become clear that at least 31 percent of the innovations originated in local custom (Usus), but in addition to this legal source, the Memorien op de Costuymen demonstrated that various other, non-customary, elements played a substantial part in creating the 1608 compilation too. As one could expect on the basis of the trained background of the compilatores as well as the prominent role of higher authorities in the homologation procedure, both Roman law (CICic) as well as (imperial) legislation (L) accounted for the introduction of 14 and 28 percent of the newly introduced articles, respectively. As regards the latter, two observations are to be emphasized. The impact of legislative efforts is primarily to be identified within those fields of law that one would expect: administrative law, law of procedure and criminal law, instead of private law. Its substantial presence in part IV on obligations is to be explained by the government's concern with commercial affairs in the first place, more specifically on maritime and insurance law. Secondly, the analysis of the Memorien op de Costuymen has shown that not only internal legislation found its way to the Antwerp compilation, but also French legislative efforts. France clearly serves as a model country, which is also manifest in the substantial importance of the French among the cate-38 Erler (1956), Landau / Schröder (1984) . 39 Cf. Monballyu (2006) 349-350. gories of jurisprudence (JurP) and foreign compilations of customary law (FCCL).
So, when Jacques van Uffel deplored the underrepresentation of earlier compilations of Antwerp customary law (ERACL), local jurisdiction (JurD), as well as the registers that contained the city's inquisitions per turbam, as a source of inspiration for the compilatores of the 1608 compilation, the present analysis seems to confirm such critique. Nonetheless, there is a ray of hope as far as the customary nature of the innovations in the Consuetudines compilatae is concerned, and that is the prominent involvement of experts by experience (Exp) in the recording process. More specifically with regard to commercial law, it has become clear that on numerous occasions merchants, insurers, shipmasters, etc. had been consulted in order to assist the compilatores in determining the prevailing commercial practices in Antwerp. Despite the impact of such customary elements, one has to conclude that, as soon as local customs have been written down by trained lawyers and within the framework of a procedure designed and directed by a central authority, it becomes very difficult to speak about such collections as »customary« compilations. 
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